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I.S.B. #5867
BRIAN R. DICKSON
Deputy State Appellate Public Defender
I.S.B. #8701
P.O. Box 2816
Boise, ID 83701
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IN THE SUPREME COURT OF THE STATE OF IDAHO
STATE OF IDAHO,

)
)
Plaintiff-Respondent,
)
)
v.
)
)
LARRY MARK LASHCHUK,
)
)
Defendant-Appellant.
)
___________________________)

NOS. 43637 & 43638
TWIN FALLS COUNTY NOS. CR 2014-5626 &
CR 2015-977
APPELLANT'S BRIEF

STATEMENT OF THE CASE
Nature of the Case
Larry Lashchuk appeals, contending the district court abused its discretion when
it denied his Idaho Criminal Rule 35 motions (hereinafter, Rule 35 motions), to
reconsider its decision to relinquish jurisdiction in these two cases. He contends that
the district court should have continued the period of retained jurisdiction because the
recommendation to relinquish jurisdiction was based on an almost-immediately
recanted statement that he wanted to quit the rider program following a limitation of his
privileges during the initial stages of that program, particularly since the rider staff
indicated there were intervention tools available the program which could address
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Mr. Lashchuk’s problematic behavior. Therefore, this Court should vacate the order
denying the Rule 35 motions and remand this case for further proceedings.
Statement of the Facts & Course of Proceedings
Mr. Lashchuk, who is only 21 years old, has been struggling with amphetamine
dependence. (Presentence Investigation Report (hereinafter, PSI), pp.1, 20-21.)1 He
has been through several treatment programs, but evaluators still recommend he
complete a residential treatment program.

(See, e.g., PSI, pp.20-21, 42, 59, 69.)

Mr. Lashchuk recognized and accepted responsibility for the fact that his continued
struggle to control that addiction resulted in the charges in these cases. (See PSI, p.35;
Tr., p.6, L.21 - p.7, L.4.)
In the 2014 case, Mr. Lashchuk explained he had relapsed in his recovery
efforts, and, after getting high, stole items from a Walmart, then stole a car from the
parking lot. (PSI, p.35.) As a result, he pled guilty to two charges of grand theft.
(See R., p.59.) They were his first adult felony convictions. (PSI, pp.36-37.) The
district court imposed two concurrent sentences of eight years, with three years fixed,
and retained jurisdiction. (See R., pp.91-97.) Mr. Lashchuk successfully completed the
traditional rider program during that period of retained jurisdiction. (PSI, pp.76-85.) As
a result, the district court suspended Mr. Lashchuk’s sentences for a four-year period of
probation. (R., pp.104-09.)

PSI page numbers correspond with the page numbers of the electronic PDF file
“Supreme Court Nos. 43637 and 43638 Larry Lashchuk Confidential Exhibits.pdf.”
Included in this file are the PSI report and all the documents attached thereto (police
reports, addenda from rider staff, etc.).
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However, not long after he returned to the community, Mr. Lashchuk’s struggles
with his addiction returned. A subsequent probation search of his apartment resulted in
officers finding methamphetamine and paraphernalia. (See, e.g., R., p.146.) As such, a
motion for probation revocation, as well as a new charge of possession of a controlled
substance (the 2015 case)2 was filed. (R., pp.151-52, 220-21.) Pursuant to a plea
agreement, Mr. Lashchuk agreed to plead guilty as charged in the 2015 case.
(R., p.263.) He also admitted the associated violations of the terms of his probation in
the 2014 case.

(R., p.170.)

Prior to sentencing/disposition, Mr. Lashchuk was

evaluated for the drug court program, and that evaluation concluded he was eligible to
participate if the district court suspended his sentences.
Therefore,

at

the

ensuing

disposition/sentencing

(R., pp.176-77, 284-85.)

hearing,

defense

counsel

recommended the district court suspend Mr. Lashchuk’s sentences so he could
complete the drug court program. (Tr., p.5, L.25 - p.6, L.24.) Defense counsel pointed
out that Mr. Lashchuk has support of family members in the community to support him
in that endeavor. (Tr., p.6, Ls.3-6.)
The district court rejected that recommendation, opting instead to have
Mr. Lashchuk complete the therapeutic community rider program. (Tr., p.8, L.24 - p.9,
L.2.) As such, it imposed a unified sentence of seven years, with three years fixed, in
the 2015 case, to be served concurrent to the sentences in the 2014 case. (Tr., p.8,
Ls.17-19.) It also revoked probation in the 2014 case. (Tr., p.8, Ls.5-7.) It retained
jurisdiction in both cases. (Tr., p.8, L.22)

The possession of paraphernalia was addressed in a separate case, and that charge
was dismissed by motion of the prosecutor. (PSI, p.6.)
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However, Mr. Lashchuk struggled in getting started in the therapeutic community
program. (See PSI, pp.131-46.) During the initial phase of that program, he received
two written warnings and several informal sanctions. (PSI, pp.133-34.) Nevertheless,
the rider staff indicated that there were several intervention techniques which they might
have used to correct this behavior. (PSI, p.134.) They did not employ those techniques
because, when Mr. Lashchuk was placed in “tight house,” meaning all his privileges
were suspended, he had expressed his desire to quit the program. (PSI, pp.134, 138.)
As such, the district court relinquished jurisdiction in both cases only four months into
the period of retained jurisdiction. (R., pp.190-92, 301-03.)
Approximately a month later, Mr. Lashchuk filed Rule 35 motions in both cases
requesting the district court reconsider that decision.

(R., pp.193-95, 305-06.)

He

explained that, while he had expressed the desire to quit the program, he had recanted
that statement within the hour. (R., pp.195, 306.) As such, he argued that, given the
rider staff’s indication there were intervention techniques which could have been used to
help Mr. Lashchuk in the program, he should have been afforded the opportunity to do
so. (R., pp.195, 306.) Alternatively, Mr. Lashchuk argued the district court should
suspend his sentence so that he might be able to participate in the drug court program.
(R., pp.195, 306.)
The district court denied Mr. Lashchuk’s Rule 35 motions without a hearing.
(R., pp.197-98, 311-12.) It noted that “Defendant does not raise any new issues nor
present any new evidence not previously considered by the Court when sentence was
imposed, except that he changed his mind” as to his intent to quit the rider program.
(R., pp.197, 311.) However, it determined that, given the immediacy of the violations of
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the program’s rules, that information did not merit granting leniency in this case.
(R., pp.197, 311.) Mr. Lashchuk filed notices of appeal timely from the orders denying
his Rule 35 motions. (R., pp.200-02, 314-16.)
ISSUE
Whether the district court abused its discretion when it denied Mr. Lashchuk’s Rule 35
motions.
ARGUMENT
The District Court Abused Its Discretion When It Denied Mr. Lashchuk’s Rule 35
Motions
A motion to alter an otherwise lawful sentence pursuant to Rule 35 is addressed
to the sound discretion of the sentencing court, and is essentially a plea for leniency
which may be granted if the sentence originally imposed was unduly severe.
State v. Huffman, 144 Idaho 201, 203 (2007).

When petitioning for a sentence

reduction pursuant to Rule 35, the defendant must show his sentence is excessive in
light of new or additional information presented to the sentencing court. Id. “The criteria
for examining rulings denying the requested leniency are the same as those applied in
determining whether the original sentence was reasonable.” State v. Trent, 125 Idaho
251, 253 (Ct. App. 1994).
As the district court pointed out, the information that Mr. Lashchuk had recanted
his statement that he wanted to quit the program within an hour of making that
statement was new information. (R., pp.197, 311.) Additionally, Mr. Lashchuk made
the statement about wanting to quit the program upon having all his privileges
suspended. (PSI, pp.134, 138.) When viewed in that context, the statement about
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wanting to quit appears to be a less-than-mature response to the situation, but then,
Mr. Lashchuk was only 20 at the time. See, e.g., State v. Dunnagan, 101 Idaho 125,
126 (1980) (explaining that younger offenders should be treated more leniently because
they are still maturing, and thus, still able to become productive members of society).
Furthermore, as defense counsel pointed out, there were several intervention
tools the rider staff could have employed to help Mr. Lashchuk overcome his initial
struggles getting settled into the therapeutic community rider program, and thus, begin
the opportunity to rehabilitate.

(R., pp.195, 306.)

After all, the district court had

expressed its desire to see Mr. Lashchuk get the long-term programming the
therapeutic community rider program offered. (Tr., p.9, Ls.3-5.) That recommendation
was consistent with the recommendations from the presentence evaluations.
(PSI, p.29.) Therefore, actually providing Mr. Lashchuk the opportunity to go through
that program would best serve the goals of sentencing. Thus, the fact that the district
court relinquished jurisdiction and foregoing that opportunity despite the information that
there was still an opportunity for Mr. Lashchuk to successfully work through the program
constitutes an abuse of the district court’s discretion.
CONCLUSION
Mr. Lashchuk respectfully requests that this Court vacate the order denying his
Rule 35 motion and remand his case to the district court for further proceedings.
DATED this 22nd day of March, 2016.

__________/s/_______________
BRIAN R. DICKSON
Deputy State Appellate Public Defender
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